[image: image1.jpg]


    Paper to be presented at Learning in Law Annual Conference 2011

Embedding problem-based learning in the curriculum: the student experience

Caroline Hunter and Ben Fitzpatrick (University of York)

Year 1, Block 1, Problem 4
Tutor notes
	Year 
	1

	Block
	1

	Problem
	4

	
	

	Start Week 
	T1, W3

	Feedback Week
	T1, W4

	
	

	Modules
	Criminal law; Public Law 1

	Lead Designers
	BF (Criminal law); CH (Public Law 1)

	
	


Pedagogical objectives
	Content
	1. A basic understanding of how criminal offences are structured, with particular reference to non-fatal offences against the person



	
	2. A basic understanding of sources of rights in criminal law



	
	3. An awareness of the European Convention on Human Rights



	
	4. A basic understanding of the relationship between the European Convention on Human Rights and ‘domestic’ law



	
	5. A basic understanding of different layers of decision-making in public law



	
	6. A basic understanding of some arguments relating to the appropriateness of physical punishment of children

	
	

	Other
	1. An ability to cite cases effectively and accurately, including the use of neutral citations and law report references. In particular for this problem they should be identifying cases from European Court of Human Rights

	
	2. An ability to identify relevant statutes and statutory instruments 

	
	3. An ability to identify how statutes are enacted and amended in response to decisions of the courts

	
	4. An ability to start answering normative questions by using the arguments from written sources

	
	

	Relevant Prior Knowledge
	1. Students have already encountered the ECHR and HRA in Block 1, problem 1 on privacy rights

	
	2. Students have already encountered the structure of criminal offences in Block 1, Problem 2, where they considered criminal damage

	
	

	Other relevant learning activities
	1. Self test on VLE on finding and reading statute and statutory instrument

	
	2. Exercise in Public Law Block Guide – on R (A) v. Independent Appeal Panel for the London Borough of Sutton  

	
	3. Learning Portfolio task in the Public Law Block Guide on ss.3 and 4 of the Human Rights Act 1998

	
	4. Exercises in Criminal Law Block Guide relating to identification of elements of offences including assault

	
	


Problem
Your firm has received the following letter from the Goodrickeshire Parenting Trust.

October 27, 2010

Dear Sir / Madam

As you may know, the Goodrickeshire Parenting Trust is a not for profit organisation which supports parents throughout Goodrickeshire. We work with parents in a wide variety of family situations by, for example, running skills workshops and advice sessions, and by producing printed literature and web-based reference materials.

We have decided to update our leaflet, “Disciplining children” and to create a webpage on “Understanding Discipline in Schools”.  The leaflet is being revised to incorporate a fuller section on physical punishment. The current version of the leaflet advocates a “common sense” approach, on the basis of our understanding that the law permitted a degree of physical chastisement. We are concerned that we may have been a little too vague
.

This is a subject which arouses a variety of responses in our service users
, from those who think that any smacking should always be an assault,
 to those who think is acceptable to smack provided that no bodily harm
 is caused, to those who would consider a ban on smacking to be an intrusion into their family life. Only last week, when we suggested to a gentleman that some smacking might constitute degrading treatment, he replied by saying that any limitations on smacking were “ridiculous foreign
 human rights gone mad
”.  None of our users really seems to know where they stand legally, and to be honest, neither do we. We are struggling to deliver the advice service that they need.

Our decision to develop the website is on the basis of a number of queries we have received from parents regarding differences between the pupil discipline policies in two of our local schools.  Some parents have suggested that schools should also be entitled to use corporal punishment, but we understand that this is now unlawful because of human rights. The main punishment appears to be suspension, but the two schools seem to have developed very different internal procedures which lead to different outcomes for the same behaviour. Parents seem very unsure as to what rights they have to appeal
.  This is not an issue that has been raised with us before.

We would like to arrange a meeting with you to discuss these issues in order that we can progress the production of our leaflet and the development of the website.

Yours faithfully

Sunita Kumar, Goodrickeshire Parenting Trust

END OF PROBLEM

Learning outcomes

1. What offences might be committed by an act of physical punishment and what are the elements of those offences?


2. What level, if any, of physical punishment does the law permit? 


3. To what extent should the law permit physical punishment of children?
4. What is the role of ‘foreign human rights’ law in regulating physical punishment whether by parents or by schools?  How have these been made part of UK law and what is the significance of this?


5. Who is responsible for pupil discipline policy in schools and what are the rights (if any) to appeal against schools’ decisions?

Interim and wrap-up notes
1. What offences might be committed by an act of physical punishment and what are the elements of those offences? 

Summary of relevant issues
We are focusing here on the non-fatal offences against the person.  There may be a variety of offences here which depend (i) on the level of harm caused; and (ii) on the state of mind of the defendant.
The meaning of ‘recklessness’ in offences against the person is the subjective meaning (actual; awareness of a risk) which students have encountered in criminal damage in Problem 2. 

Points to be picked up at the interim

It would be useful to check that students have got a sense of the idea that there are different offences of different degrees of seriousness.  There may be some arguments about what makes one offence more serious than another, but what we would like to avoid is the treatment of the offences as an aggregated mass, rather than a set of different, albeit related, offences.

Key points and sources:

The following are the key offences here.  It would be helpful in the feedback session to check whether students are able to identify the source which sets out the elements of each offence, and whether they can identify the elements of each offence.  :

Common assault / battery 

A common law offence.  Section 39 Criminal Justice Act 1988 denotes it as a summary offence.

Actus reus – Causing the unlawful application of force, or causing fear of the immediate and unlawful application of force
Mens rea – intention or recklessness as to the above

Assault Occasioning Actual Bodily Harm

Section 47 of the Offences against the Person Act 1861

Actus reus – AR is as for common assault with the additional element of causing (occasioning) actual bodily harm.  ABH is harm which is ‘more than transient or trifling’ and ‘calculated to interfere with the health or comfort of the victim.  (cases include eg, Miller; Chan Fook)
Textbooks also refer to the CPS Charging Standards for what constitutes ABH – if students mention these, that is fine; it is a good opportunity to check that students understand that these are ‘soft law’ rather than ‘’hard law’ and that they evidence legal practice, but that technically they are not legal rules.

Mens rea – as for common assault – there does not need to be any mens rea on the element of actual bodily harm 

The big case on OAPA is Savage (HL)).  This would be worth directing students to if they have not mentioned it by the end of the feedback session.
Malicious wounding / infliction of gbh

s. 20, OAPA 1861

There are 2 offences – malicious wounding; malicious infliction of gbh

Actus reus – a wound is a breaking of both layers of the skin – DPP v Eisenhower; GBH is ‘really serious harm’ (DPP v Smith)
As with ABH, textbooks also refer to the CPS Charging Standards for what constitutes GBH – if students mention these, that is fine; it is a good opportunity to check that students understand that these are ‘soft law’ rather than ‘’hard law’ and that they evidence legal practice, but that technically they are not legal rules.

Mens rea – the MR is intention or subjective recklessness as to the causing of some physical harm – ie the full extent of the harm need not be foreseen.  See Savage / Parmenter again.

Causing gbh with intent

s. 18 OAPA 1861

There are numerous offences within s. 18 (involving ulterior intentions such as to resist arrest).  For our purposes the two offence we would be interested in would be causing gbh with intent (to cause gbh); and wounding with intent to cause gbh).
Actus reus – as for s. 20

Mens rea – this is the key distinction between s. 20 and s. 18 – there must be intent to cause gbh for s. 18
2. What level, if any, of physical punishment does the law permit?
Summary of relevant issues

The basic position here is set out in section 58 of the children Act 2004, which was enacted as a response to the decision of the European Court of Human Rights in A v UK.  

Points to be picked up at the interim

Please check whether students have been able to find section 58 of the Children Act 2004.  It would be worth asking them how they found it.  The section is cited in some of the key textbooks, and is also accessible via the relevant databases.

Key points and sources

58  Reasonable punishment
(1)     In relation to any offence specified in subsection (2), battery of a child cannot be justified on the ground that it constituted reasonable punishment.

(2)     The offences referred to in subsection (1) are—

(a)     an offence under section 18 or 20 of the Offences against the Person Act 1861 (c 100) (wounding and causing grievous bodily harm);

(b)     an offence under section 47 of that Act (assault occasioning actual bodily harm);

(c)     an offence under section 1 of the Children and Young Persons Act 1933 (c 12) (cruelty to persons under 16).

(3)     Battery of a child causing actual bodily harm to the child cannot be justified in any civil proceedings on the ground that it constituted reasonable punishment.

(4)     For the purposes of subsection (3) “actual bodily harm” has the same meaning as it has for the purposes of section 47 of the Offences against the Person Act 1861.

...

· Reasonable punishment is no defence to any of the OAPA offences which involve ‘harm’ (ABH or GBH).  Reasonable punishment could be used as a defence to common assault


· See also ss. (3) relating to its use in civil proceedings.

· Students should know that s. 58 CA 2004 was the legislative response to the decision in A v UK that the common law defence of reasonable chastisement failed to protect children from inhuman and degrading treatment and so was a violation Article 3 ECHR.
3. To what extent should the law permit physical punishment of children?

Summary of relevant issues

This LO can focus on punishment by parents and / or in schools.  The key arguments here relate to the relationships among different sets of interests – (i) the interests of children in being free from physical interference; (ii) the interests of parents in retaining autonomy in relation to the bringing up of children; (iii) the role of the state in the regulation of family life.
It would be helpful to draw out these underlying issues of principle to test students’ intuitions, and to encourage them to explore and justify their opinions.

Points to be picked up at interim

If they have not picked it up from the supplemental reading in the Criminal Law Block Guide, please strongly encourage students to read Heather Keating, ‘Protecting or Punishing Children: Physical Punishment, Human Rights and English Law Reform’ (2006) 26 Legal Studies 394-413, which sets out a number of the key arguments.  
This is also an LO in respect of which students can legitimately go beyond the conventional law sources.  There will be many sources in the public domain which students may access – it will be useful to encourage them to scrutinise the sources for credibility / quality etc.
Key points and sources

· Keating is arguing for a complete ban on physical punishment, with an educational campaign to change the cultural tradition of physical punishment (p. 394)

Students could be encouraged to find / identify sources which are not arguing for a ban and to compare the arguments to those offered by Keating

· Keating identifies the relationship between children / parents and state by quoting from the decision in ex p Williamson (see below) – the child has a right to be cared for; the parents have the right and responsibility to raise the child; the State steps in where appropriate in the interests of children and of society as a whole (p. 396)

· Keating criticises the idea of parents feeling ‘compelled’ to punish children (developed by Rogers in another article to which students have been referred in the Block Guide) and suggests that even if they do feel some kind of compulsion it is not just a matter of personal choice because parenting has a social as well as a personal dimension (p. 402)

· Keating draws on suggestion of UN Committee on Rights of the Child that tolerance of physical punishment undermines other messages about positive parenting (p. 403)

· Total bans exist elsewhere in Europe – eg Sweden and a number of other countries identified by Keating (p. 404); evidence that they may have informed changes in attitudes and a decline of the view that physical punishment is acceptable; no suggestion that there has been an increase of unruly children (p. 405)

· From p. 406 onwards, Keating evaluates a number of relevant arguments – 

· Whether the Art 8 rights of parents (privacy and family life) have been unduly interfered with – Art 8 is a qualified right and can be interfered with to protect the rights and freedoms of others (Art 8(2))
· Child development research did not necessarily support a total ban – ie, in regard to the question of whether mild smacking was damaging

· Parenting is a difficult job and should be supported by law without the promotion of a ‘culture of blame’ (p. 409, citing Henricson and Grey)

· Keating notes that the argument for a total ban has been won outside that home, and that children may be even more vulnerable in the home

· Treating children differently from other people by making it legal to assault them is wrong in principle

· The partial ban in s. 58 is no more administratively workable than a total ban would be – opponents of a total ban were concerned about the impact on resources – but resources still need to be dedicated to decisions about whether the relevant thresholds for lawful punishment have been reached

4. What is the role of ‘foreign human rights’ law in regulating physical punishment whether by parents or by schools?
Summary of relevant issues

Under the HRA s.3 all statutes must as far as possible be interpreted compatibly with the Convention Rights. If this is not possible the Courts may make a declaration of incompatibility under s.4 

The key ECHR article is art. 3 (prohibition on inhuman and degrading treatment).
There have been a series of cases from 1980s onwards which have ruled against the relevant UK legislation.
The earliest cases before the HRA were in the European Court of Human Rights – they all led to amendment to the law. The passing of the HRA 1998 meant that the issues became directly justiciable in the UK courts. 
The most recent case – ex p. Williamson – post the HRA was unusually a claim to the right to punish (based on religious freedom – art 9) but this failed in the House of Lords. 

Points to be picked up at interim:

Students should be looking at how the case law developed over time. This is quite a difficult task as it is unlikely that they will find it in a standard text book – if they are struggling suggest that they start with the brief summary which is at the beginning of ex p. Williamson, paras. 2-7. They should look at the decisions of the ECtHR – encourage them to contrast the way these are written with those from the UK courts. 
Key points and sources
· The relevant section of the HRA 1998 provide:

By section 2 courts must “take into account” decisions of the ECtHR.
Section 3(1) of the HRA provides “So far as it is possible to do so, primary legislation and subordinate legislation must be read and given effect in a way which is compatible with the Convention Rights”.

Section 4 provides: “If the court is satisfied that the provision is incompatible with a Convention Right it may make a declaration of incompatibility”.

· Art 3 provides that: “No one shall be subjected to torture or to inhuman or degrading treatment or punishment.”
· The case law initially differentiated between state and private schools – the state being directly responsible under the Convention for what occurred in state schools

· Corporal punishment in state schools was found not to be in breach of art. 3 in  Campbell and Cosans v United Kingdom, Applications 7511/76-7743/76 (1982) (in part because in neither of the cases had the children actually been beaten). It was, however, found to be a breach of art. 2 of the First Protocol:

"No person shall be denied the right to education. In the exercise of any functions which it assumes in relation to education and to teaching, the State shall respect the right of parents to ensure such education and teaching in conformity with their own religious and philosophical convictions."

· Effectively parents were not allowed to opt out of corporal punishment and this was the breach. This led to the enactment of the Education (No. 2) Act 1986, s.47 which ended the use of corporal punishment in state schools. This has since been repealed, but was essentially in the same form as the 1996 Act set out below, but was limited only to state schools.
· In relation to private schools following the decision in Costello v. UK (1993) 19 EHHR 112, further legislation (Education Act 1993, s.293) banned all corporal punishment in any school if it amounted to “inhuman and degrading” treatment. The Court held that in deciding whether punishment is inhuman or degrading regard should be had to all the circumstances, including the reason for giving the corporal punishment, how soon after the event it was given, its nature, the manner and circumstances in which it was given, the persons involved, and its mental and physical effects.
· In 1998 an amendment to the Education Act 1996, s.548 banned all corporal punishment in schools. It provides:

548.— No right to give corporal punishment

(1) Corporal punishment given by, or on the authority of, a member of staff to a child—

(a) for whom education is provided at any school, or

(b) for whom education is provided, otherwise than at school, under any arrangements made by a [local authority] , or 

(c) for whom specified nursery education is provided otherwise than at school,

cannot be justified in any proceedings on the ground that it was given in pursuance of a right exercisable by the member of staff by virtue of his position as such.

(2) Subsection (1) applies to corporal punishment so given to a child at any time, whether at the school or other place at which education is provided for the child, or elsewhere.

(3) The following provisions have effect for the purposes of this section.

(4) Any reference to giving corporal punishment to a child is to doing anything for the purpose of punishing that child (whether or not there are other reasons for doing it) which, apart from any justification, would constitute battery.

(5) However, corporal punishment shall not be taken to be given to a child by virtue of anything done for reasons that include averting—

(a) an immediate danger of personal injury to, or

(b) an immediate danger to the property of, any person (including the child himself).

(6) “Member of staff”, in relation to the child concerned, means — 

(a) any person who works as a teacher at the school or other place at which education is provided for the child, or

(b) any other person who (whether in connection with the provision of education for the child or otherwise)—

(i) works at that school or place, or—

(ii) otherwise provides his services there (whether or not for payment),

and has lawful control or charge of the child.

(7) “Child” (except in subsection (8)) means a person under the age of 18.

(8) “Specified nursery education” means full-time or part-time education suitable for children who have not attained compulsory school age which is provided— 

(a) by a [local authority] ; or 

(b) by any other person—

(i) who is (or is to be) in receipt of financial assistance given by such an authority and whose provision of nursery education is taken into account by the authority in formulating proposals for the purposes of section 120(2)(a) of the School Standards and Framework Act 1998 

This was challenged in relation to private schools in Regina v. Secretary of State for Education and Employment and others ex parte Williamson [2005] UKHL 15. Here the parents wanted to be able to insist on the use of corporal punishment under art. 9 – as part of the religious beliefs. However, art. 9 is a qualified right – i.e. it is subject to limitations prescribed by law as are necessary in a democratic society. The House of Lords held that the interference with the art. 9 right was justified.

5. Who is responsible for pupil discipline policy in schools and what are the rights (if any) to appeal against schools’ decisions?

Summary of relevant issues

Pupil exclusion from school is dealt with by the power to exclude under the Education Act 2002, s.52. Initial decisions are made by the head teacher. Regulations made under this section provide for appeal to the Governing Body and then to an LEA appeal panel.

There are normative questions as to where decisions should be made – does there need to be appeals to provide due process and ensure some levels of consistency across decisions by front line service providers?

Points to be picked up at interim:

In order to complete this LO students should undertake the exercise in the Public Law 1 Block Guide on R. (on the application of A) v. Independent Appeal Panel for the London Borough of Sutton
Encourage them to find and look at the statute and the relevant statutory instrument.

Key points and sources

· Exclusion from School is covered by the Education Act 2002, s.52 (I’ve deleted specific provisions relating to pupil referral units)

52 Exclusion of pupils

(1) The head teacher of a maintained school may exclude a pupil from the school for a fixed period or permanently.

…

(3) Regulations shall make provision—

(a) requiring prescribed persons to be given prescribed information relating to any exclusion under subsection (1) or (2),

(b) requiring the responsible body, in prescribed cases, to consider whether the pupil should be reinstated,

(c) requiring the [local authority]to make arrangements for enabling a prescribed person to appeal, in any prescribed case, to a panel constituted in accordance with the regulations against any decision of the responsible body not to reinstate a pupil, and 

(d) as to the procedure on appeals.

(4) Regulations under this section may also make provision—

(a) for the payment by the [local authority] of allowances to members of a panel constituted in accordance with the regulations, 

(b) requiring a person or body exercising functions under subsection (1) or (2) or under the regulations to have regard to any guidance given from time to time (in relation to England) by the Secretary of State or (in relation to Wales) by the National Assembly for Wales,

(c) requiring [local authorities] to give prescribed information to the Secretary of State or the Assembly, as the case may be, and 

(d) in relation to any other matter relating to the exercise of the powers conferred by subsections (1) and (2).

(5) In subsection (3), “the responsible body” means—

(a) in relation to exclusion from a maintained school, the governing body of the school, and

(b) ….
(6) Regulations made by virtue of subsection (4)(a) may provide for any of the provisions of sections 173 to 174 of the Local Government Act 1972 (c. 70) (allowances to members of local authorities and other bodies) to apply with prescribed modifications in relation to members of a panel constituted in accordance with regulations under this section.

…

(10) In this section “exclude”, in relation to the exclusion of a child from a school or pupil referral unit, means exclude on disciplinary grounds (and “exclusion” shall be construed accordingly)….
· While this gives power to the head teacher the important provision is in subs. (3) enabling regulations to be made in relation to appeal. The relevant regulations are the Education (Pupil Exclusions and Appeals) (Maintained Schools) (England) Regulations 2002/3178 (as amended). Where a permanent exclusion is made (and in some other circumstances) the governing body must set up a disciplinary panel. There is then a further right of appeal against the decision of the governors, under reg. 6 to an appeal panel set up by the Local Education Authority.
· Under reg. 7 the Secretary of State can issue guidance – an example of soft law which they will come across a lot in public law.

· Reg. 7A provides that any decisions of fact to be made by the appeal panel may be decided on a “balance of probabilities.”

· Students may have come across criticisms of the current scheme – as too cumbersome and giving too many rights to pupils. It would be good if they could engage in a normative discussion. How much independence should there be for the front-line service provider (here the school) to make decisions. Does this lead to inconsistency and a “post-code lottery” that is unfair? Should there be due process rights for such important decisions? 

Key take-away points

Students should have been able to identify:

· A number of non-fatal offences against the person; the relevant legal source and their elements

· Section 58 of the Children Act 2004 and the scope of the defence of reasonable punishment

· Some reasoned arguments in favour of and against the physical punishment of children

· At least one of the key European Court of Human Rights cases which led to change in the law and how the law changed following the case
· The relevant provision on exclusion from schools and the regulations made under it.

The big case on non-fatal offences against the person is the conjoined appeal in Savage and Parmenter (House of Lords).  It would be worth directing students to that case and recommending that they at least have a look at the original to see how the HL separates out and works through sections 47 and 20 OAPA 1861.

There is an after-problem reflection in the Public Law 1 Block Guide, which students should undertake to consolidate their understanding of the impact of the ECHR on punishment in schools

�Trigger for LO2 – some punishment permitted, but how much?


�This is a trigger for the normative LO3 – please encourage students to think about the fact that there are arguments going various ways and that they will need to research these rather than rely solely on their own opinions.


�Trigger for LO1 – students may well find it quite easy t o get to this LO – they don’t need to identify the offences as part of the LO but these triggers may give them a steer on what to look for when they research


�Trigger for LO1 – students may well find it quite easy t o get to this LO – they don’t need to identify the offences as part of the LO but these triggers may give them a steer on what to look for when they research


�This is a trigger to consider how the fact that the ECHR is an international convention has been incorporated into UK law. What impact does it have on  notions of Parliamentary Sovereignty?


�This is a trigger for LO4 and to look at the ECHR. Students may also think about other international conventions – but the focus should primarily be on  ECHR. 


�These last two sentences are intended as triggers in relation to LO 5. They should be picking up on the reference to internal procedures and appeals.
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